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‘Torecount whag innovations were made by the 

of thefe different’ nations, or eftimate whag proportion of 
the cultoms of tach go to the compofing of our 
common law, would be impoflible at this diftance of 
pian ae i we have no Afonuments 
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fat as judge, and the sheriff as coadjutor, to infig 
: punithments : in the latter, the fheriff was judge, " 
and the bop his alin, to aid is eaenes if nee a 
fary, by ecclefiattical cenfures. ‘ 
(iis geek Sp gh tc cles xe ir,” ome , 
held once every four weeks. Here the thertff prefided 5 : 
but thie fuitors 4s they were called, that is, the 
| freemen or ‘of the county, were the judges 5 
Sei tuclaridepececim the Jelgnere aflifted, if 
r were, bythe bithop. Once a-year, at the Eafter 
tourn or cireuit, the fheriff art! bithop were to hold alfo a 
aw of frank-pledge s that is, to fee that gvery perfon above 














marians (j 
that this did not mean a feal of wan, but was wled 
; um, and denoted the ign of the crofs 








Barons we fpesk of the criminal law of the Saxonty 
Jet us takea view of that remarkable inftitution fo necefs 
 fary towards a due execution. of it; ster the police 








* to pay ¢; if that of a cow, then only two. “—— 
_ pence > alike diftin@tion was, made between cutting of °” 
the tail of an ox or a cow®, ‘To fight or make a brawk 


* f violated”. 

A sysreM of regulations framed on thissprinciple feems 
to have converted all notions of ‘civil redrefS for injuries 
‘into ® criminal inquiry; while the degree and circum- 

i ‘tances attending the fact, both which it was out of the 
- Tp ersaeg esi no part of 


ici tion; but the j ‘was to award the 
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ingly jultices were appointed to go itineray or cireuits 
through the kingdom, and determine pleas in the feveral 
counties. ‘To thee new tribunals was givon, a very com- 
prehenfive jurifdition. As they ype pe IG 
from the curiaimegis and exchequer, and were fu 

fome meature in their place (except. with.the +3 
pri Heke epee PF Peper 
and powers of thofe courts..."Thefe ju/fices. itinerant or er+, 
rant, in their feveral. itinera, or ares, held plea of all 
caufes, whethereivilor criminal, and in moft refpeSs 
charged the office of both the fuperior courts, 1 
characters of the perfons entrufted with this jurifdicty 
were equal to the high authority they exeyifed 

perfons who were jufticcs in the king's seourt 
umongit others, juftices itinerant. ‘They under. the 
king's writ in nature of @ commiffion 5 and they went ge- 
erally, from feven years to, feven eo te 
cixcuits fometimes returned,at fhorter ii 

circuits became a kind of limitation in ‘criminal pro 

tions, as no one could be indidted, iS Sr 
fore the preceding gre. 
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things, the canonifts laid down rules for the or. yo" 
Saeed aaeliaaee ag sat 
joe x Pigg ‘of land, Jeafing, mort- ” 
‘Gnheritance ; the profe- , 
si it rt ing ary . 
to eae = Ales ret i ~ 
are provided for by the canon law; by which, and 
ln, rs en hcl 


wi area earmanrer | 
to the view of temporal judges. For 
Ben Fithops had Beir eifeqprem “og church= 


in after-times, their officials, or chancellors : 
| and when the Empire had become chriftian, the like praétice 
continued, for fimilar reafons, with regard to the clergy. 
| But this, which was in its defign nothing more than a fort 





that the Roman law was 

quite eradicated. Thstbay sin gf i that could 
be picked up in the Saxon times, were the code of 
‘Theodofius, and fuch feraps of Gaius, Pa and 
as ftill exifled in fome mutilated parts of Panicle, 
‘Thefe remnants of the civil law, like other learning, were 
* moftly in of ecclefiaftics, who fudied them with 
diligence. scien vompaaneer. segue ee | 
Jearned a inetiiod, by whith to frame their own conftitutions; 
which were now growing to fome magnitude and confe-- 
quence, atk tase uta 
law of themfelves. 

Derive the reigns of William ere 
fus, we hed? nothing in irteuny of Seal hele 
Bie ie ihiconste <b t He ee 
nian, had been taught in the fchool of JrneFiu 
a ire wee even me imper api fe a 

























that William the Conqueror, with the 
affent of his great council, had reviewed, and 
poche ws that were in ufé till his time in 
co Pe It is be: difpute that a canon law of fome 
had been long eftablifhed here by the fanétion of the 
pi apo ders Lambard’s Collestion of 
Saxon Conftitutions *. ‘Thefe antient canops were proba 
bly fo prejudicial to the rights of the fovereign and the 
| tate} for which reafon, as well as on actount of the ap- 
\ pearace they bore of municipal regulations,*made at home 
| for the government of the church, they had never excited 
| any complaint or jealoufy. 
| Bur a compilation of canon law was made by /ve de 
Chartres, in the time of Henry I. containing many extra- 
nt opinions, calculated to advance the dominion of 
pope, and the pretenfions of the clergy. After this, 
| ‘and about fourteen years after the difcovery of the 
“in the yeas 1151, a more complete colledtion of cation 
law was made by Gratian, a Benedictine Monk of Bo- 
Jogna, and wa publifhed under the title of Decretwm: it 
was made in imitation of the Pandects, and was a dige/ of 
the whole pontifical canon law, This is a Kd 
opinions and decifions, extraéted from fayings of the 
| thers, of councils, and, oa te teow 
epiftles of popes; all tending to exalt the clerical ftate, and 
toe the clergy from fecular fubordination. The ap- 
‘book received from the fee of Rome and the 


















fy sige! | 
very form in which it now appeared was 

rowed from thence; and whatever tee, 

was acknowledged to be copied from that model. Thefe 

two fyftems now became fo conneCted, and in near a de- 

gfee of relation, that a learned writer fays, the one ‘could 

tan tnt a 
anuttal fupport; they had the fame profelfors ; 

Inga w phe ad pineal th 
he'fhould be both a civilian and a canonift. a 
Wuer thefe two laws were brought into this high 
pute, Vacarius came into England, and, A.D. 1149, to- 
wards the end of Stephen’s reign begar to read 
at Oxford, on the canon and civillaw. Upon this ana 

was railed, and the king, apprehenfive of the 


is faid to have forbid the reading of, 
the canon law *; a prohibition that could not be 
extend to that canon law which had. 
and tied, but probably only to the Fe pal 
in the collection of Joo de Ghartras, 
pe Sesieahpeak: by Gage 
Ispeen the ule of the coon ie 



























v anid fupreme authority of the 
 ohgeck etree. 
te fat it became now a queftion upon the authority te € 
pas laws !. The conteft between the fecular and eccle- -y (9 
poe aa acme iteaeata as the points 7° 
ta wih ae we moro ie 

Norwirusranpinc the prohibition 1g Stephen, 
the ftudy of the civil and canom law was univerfallygpro- 
moted by the clergy.’ Edyeated in opinions calculated to 
the benefit and émolument of their own ordgr, it 
was nt much to be wondered, that they ftruck in with the fa 
| @efigns of the pope, and flood firmly upon the maintenance : 
of their own pretended rights and privileges, 

| “Tue ative fpirit of the clergy did not want inftruments 

| to-work with: the body of canon law Iately publifhed by 
Gratian furnithe® authority and arguments for every: {pe~ 
cies of ufurpation; 

~ Lue dodtrines of the canon Jaw, as delivered in the De- 
‘éretum, tended to mark more ftrongly the diftinction between. we casion 
clergy and laity, and the great deference due to the former, 

Trig there laid down, that a cuftom againft the decree of a” 
pope is void ; and that all men muft obferve the pope’s com~ 
mand. It is made an anathema to fue a clergyman before co, 
a lay judge; if a lay judge condemn or deftroy a clerk, 4 

| Fhe la spr oe 

before what judge he pleaes; judges who compel a clerk 

to anfwer to a {ait before them, them, hall be excommunicated 5 
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ApaL cin ef te Deen, ving iy i, 
canons had given fome order, n 


& spiritual that the exclufive jurifdiGtion of thele 
courts was an of very important confideration, oF 
that their clai Ca apica piace 

Some y clerical, had continued to hang 
about the temporal courts, particularly thofe concerning 
tithe; which, being the iffues of frechold property, and fo 
partaking of its nature, could hardly be confidered as 
merély fpiritual ©. Accordingly fuch pleas were both 
in the ecclefiaftical and temporal courts till the tine of 
Henry II. After that, tithes came under the notice of our 
courts of common law only in an indireét proceeding 
fuch as on prohibisions, writs of right of advowfon, or 
fire facias', an antient proceeding fince gbolithed by parli- 
ament *. ‘The prerogatives of the hierarchy, and the jurif- 
diction of the ecclefiaftical courts affifted each other in ex= 
tending their influence. The courts grew in authority, 
and the bifhops rofe in their pretenfions. 4 

Amoncst other attempts to aggrandife 
aa iie: 2s 0 ck ae 
benefices. A benefice, being an eleemofynary proyifion 
for a perfon who officiated in the difcharge of religious duties, 
‘was originally in the fole difpofal of the founder, and was 
conferred, like other donations, by inveftiture; but the 
bithops, as having the fuperintendence over fpiritual things, 
claimed a right of controul over thefe gifts. “This occa- 
fioned a conteft between patrons and the bifhps for many 








appointment, 

e) put a al ae rag In the time 
of Henry I. a bithop elect was to receive inveffiture of his 
temporalties from the king, of whom all bifhops held their 

* lands as baronies. This was performed by the king’s 
delivering to the bithop a ring and crofier, asf of 
his fpiritual marriage to the charch and of his 
office xand hence called inveftiture per anmulum & baculum : 
after {this the bithop ufed to do homage to the king, as to 
his liege lord. But that king finding it expedient to give 
“way to the demands of the pope, refigned this power and 
‘eeremony of invettiture, and only réquired that bifhops 
fhould do homage for their temporalties: and king 
John, to obtain te protedtion of the pope, was contented 

® to give up, by charter, to all monafteries and cathedrals, 
the: free right of electing their prelates, whether abbots 
orbithops. He referved only to the crowy the euftody of 


\phastemporaltics during the vacancy; the one 
inga licence to proceed to eleétion (fince congé 


@élire), on refufal whereof the electors might make 
election without it; and the right of approbation after- 
wards, which was not to be denied without a reafonable 
and Jawful caufe. This grant was expretily recognifed 
and confirmed by king John’s Magna Charta; was again 
eftablithed by ftat. 25, Ed, IIL. ft. 6. c. 3,5 and conti- 

nued the law and practice till the time of Henry VIIT. 
To returh to the progrefs of ecclefiaftical judicature. 
ee 
to itfelfand endeavoured to appropriate ; 
~Sravebeereee which latter led to the gog- 

, and the difpotal of intytats’ efits, 

Massa @ contra& diétated and fanétioned 
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Gllowed simalt of condequence, that the (pct. cout 
thould Tikewife determine queftions of legitimacy andbostardy. 
Cases of wills and inteftacy, as they were, in theinita~ * 
ture, Jefe allied to the fpirtual funStio, did not intrely 
fubmit to the ctclefiaitical jurifdiétion, It appears from: 
Glanville; that in the reign of Henry I. the jurifdidion of 
. petfonal legacies was in the temporal courts’, But{not-, 
withftanding this, if there was a queftion in the tepporal. ‘ 
court, whether a teftament was a true one or not; 
ther it was duly made, ‘or whether the thing demanded: 
ORY equezthedg itech. plea was &, be lcard anual 
mined by the court chriftian; becaufe,ays our. authors 
all So Tee, coed shames ae 
fooe ‘Thus, the validity of a teftament, on 
Dequelt of a legacy, was to be certified by. the 
oe, erthelefs a8 in cafes of hyferdy the cour 
more than anfwer the mere 
ied esque 
left to be determined 2t common law; fo were the 
confequences of a teftament, as the recovery and. payment | 
Coe Rhee oe deere! | Sere. | 
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